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Disclaimer…

 Opinions in this presentation are the author’s and do not represent the position of the
Attorney General’s Office, and do not constitute an official or unofficial Attorney General
Opinion.
 Any analysis in this presentation should not be construed as legal advice, and you should
either provide your own legal advice and analysis to your respective clients or get your
own independent legal advice.

Public Health Emergency – Constitutional
Authority

 Jacobson v. Massachusetts, 197 U.S. 11, 49 L.Ed. 643, 28 S.Ct. 358 (1905)
 State law authorized local jurisdictions to mandate smallpox vaccination “if necessary for
the public health and safety.”
 City of Cambridge mandated vaccination, and Jacobson declined.

 Penalty - $5 fine
 “[This court] has distinctly recognized the authority of a state to enact quarantine laws
and ‘health laws of every description’ . . ..” Jacobson at 25.
 “[A] community has the right to protect itself against an epidemic of disease which
threatens the safety of its members.” Jacobson at 27.

Public Health Emergency – Constitutional
Authority

 BUT, courts have held that the state may not abuse its police
powers…
 Jew Ho v. Williamson, 103 F. 10 (C.C.N.D. Cal. 1900).
Federal court overturned an overly broad quarantine/cordon sanitaire order that
was enforced around the entire Chinese district of San Francisco.

 Souvannarath v. Hadden, 95 Cal. App. 4th 1115, 116 Cal. Rptr. 2d 7 (2002).
California Court of Appeals held in favor of TB patient incarcerated under
quarantine and isolation order for 1 year in county jail in violation of state statute.

Public Health Emergency – Constitutional
Authority
 Washington Constitution

 Authority of Local Health Department Explicit
 Article 11, § 11 Police and Sanitary Regulations: “Any county, city, town or township may make
and enforce within its limits all such local police, sanitary and other regulations as are not in
conflict with general laws.”

 State (i.e. DOH) Authority Implicit
 Part of the Police Power of the state.

 “[Police power] exists without express declaration and only limitation upon it is that it must
reasonably tend to correct some evil or promote some interest of the state, and not violate any
direct or positive mandate of the constitution.” Shea v. Olson, 185 Wash. 143, 53 P.2d 615 (1936).

Local Public Health Authority

 Local Boards and LHOs must enforce the state public health statutes and rules adopted
by the State Board of Health and the State Department of Health. RCW 70.05.060 (1);
RCW 70.05.070 (1).

 LHOs shall “control and prevent the spread of any dangerous, contagious or infectious
diseases that may occur within his or her jurisdiction.” RCW 70.05.070(3).
 Local health officers can issue orders closing public gatherings to control or prevent the
spread of any dangerous, contagious diseases within his or her jurisdiction. RCW
70.05.070(3).
 Local health officers can close schools and day care centers to control contagious
diseases. WAC 246-110.

Local Public Health Authority - Continued
 Other Venues
 Authority for closures: RCW 70.05.070 (LHOs); RCW 43.06.220 (Governor)
 Standard: When necessary to control and prevent the spread of a dangerous, contagious, or
infectious disease

 Enforcement
 Failure to comply with LHO order is misdemeanor
 RCW 70.05.120 (4)
 Law enforcement personnel will be as impacted as the general population
 Voluntary compliance

State Authority – Secretary of Health
 The Secretary of DOH has the same authority as local health officers (LHOs), but cannot
exercise their authority unless:
 the LHO fails or is unable to exercise authority, or

 in an emergency, the safety of the public health demands it, or
 by agreement with the LHO or local board of health. (RCW 43.70.130 (7))

 The Secretary of DOH shall enforce the public health laws of the state and the rules and
regulations adopted by the department or the board of health in local matters when an
emergency exists and the local board of health has:
 failed to act with sufficient promptness or efficiency, or
 is unable for reasons beyond its control to act. (RCW 43.70.130 (4))

State Authority – Secretary of Health

 Secretary shall investigate outbreaks and epidemics that may occur and advise LHOs
on measures to be taken to prevent and control the diseases. RCW 43.70.130.
 Secretary may investigate, examine, sample or inspect any article or condition
constituting a threat to the public health. RCW 43.70.170.
 Pending the results of the investigation, Secretary may issue an order prohibiting the
disposition or sale of any food or other item involved in the investigation. RCW
43.70.180.

State Authority – State Board of Health
 State Board of Health shall provide a forum for public health policy [RCW 43.20.050(1)]
 Adopt rules for the imposition and use of isolation and quarantine [RCW 43.20.050(2)(d)]
and prevention and control of diseases [RCW 43.20.050(2)(e)]
 Isolation and quarantine rules [WAC 246-100-011 through -070]

 Notifiable conditions rules [WAC 246-101-001 et seq.]

 “All local boards of health, health authorities and officials, officers of state institutions,
police officers, sheriffs, constables, and all other officers and employees of the state, or
any county, city or township thereof, shall enforce all rules adopted by the state board of
health.” [RCW 43.20.050]

Pyramid of Authorities

Local Health Jurisdictions

State DOH and State BOH
Governor
Federal

Social Distancing – Isolation and
Quarantine
Isolation
• The separation, for the period of communicability or contamination, of infected or
contaminated persons or animals from others in such places and under such conditions as to
prevent or limit the direct or indirect transmission of the infectious agent or contaminant from
those infected or contaminated to those who are susceptible or who may spread the agent or
contaminant to others. WAC 246-100-011(18).

Quarantine
The limitation of freedom of movement of such well persons or domestic animals as have been
exposed to, or are suspected to have been exposed to, an infectious agent, for a period of time
not longer than the longest usual incubation period of the infectious agent, in such a manner as
to prevent effective contact with those not so exposed. WAC 246-100-011(26).

Authority for Isolation and Quarantine
 State Board of Health authorized to adopt I&Q rules
 Updated WA’s rules in 2003 (SARS)
 I&Q Rules: WAC 246-100-011 through -070

 Due Process Rights of Isolated and Quarantined Individuals
 Right to notice
 Right to counsel
 Right to hearing on request
 Rational/reasonable basis for detention

Mandatory Isolation and Quarantine
Orders
 Isolation and quarantine orders may be obtained ex parte and may not exceed ten days,
although, upon petition to the court, the orders may be extended up to a period of thirty
days. WAC 246-100-040(3)(a), WAC 246-100-040(5)(g)(i).
 The orders are to contain specific notice language regarding the quarantined or isolated
individuals’ due process rights. WAC 246-100-040(3)(d).
 Persons subject to isolation or quarantine have the right to:
 Petition the court for a hearing within 72 hours of the quarantine, exclusive of Saturdays, Sundays
and holidays [WAC 246-100-040];
 Have the courts rule on any petition within 48 hours [WAC 246-100-055(1)(a)];
 Counsel and appointment of counsel per chapter 10.101 RCW [WAC 246-100-060]

Mandatory Isolation and Quarantine
Orders
 WAC 246-100-045 – Conditions and Principles for Isolation and
Quarantine
 Principles governing orders…
 Regular monitoring of the health status of isolated or quarantined
individuals [WAC 246-100-045(6)]

 Release as soon as the quarantined individual no longer presents a
risk to the public [WAC 246-100-045(5)]
 Meeting their essential needs and to the extent possible,
consideration of the individuals’ cultural and religious beliefs [WAC
246-100-045(8)]
 Maintaining safe and hygienic premises [WAC 246-100-045(7)]
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Recent Case Law and Developments

 Three recent disease pandemic/outbreak events have tested the long-held principles
underpinning public health emergency response and social distancing…
 Ebola (West Africa) 2014

 Measles (United States) 2018-2019

• According to CDC, preliminary count of 1,282 individual cases of measles confirmed in
31 states between January 1 to December 31, 2019
• New York State/City, Washington, California, and Michigan worst affected
 COVID-19 (Worldwide) 2019-2020

Testing the limits of Isolation and
Quarantine
 Following the Ebola outbreak in West Africa, states were faced with decisions about how
to manage returning volunteer health workers.
 The resulting case law seemed to be remaining generally consistent with Jacobson…
 Hickox v. Christie, 205 F. Supp. 3d 579 (D.N.J. 2016) Mixed bag of holdings from the Federal District
Court.
 Related - Maine Department of Health and Human Services v. Hickox, CV-2014-36, Maine District Court, Fort
Kent (Nov. 2014)

 Liberian Community Ass'n of Connecticut v. Malloy, 3:16-CV-00201(AVC), 2017 WL 4897048 (D.
Conn. Mar. 30, 2017)– Public health officials entitled to qualified immunity. Appeal pending in 2nd
Circuit, argument occurred in February 2018 but no decision yet…

Legal Issues Operationalizing Social
Distancing
•

•

2019 Measles Outbreak
•

According to CDC, preliminary count of 1,282 individual cases of measles confirmed in 31 states
between January 1 to December 31, 2019

•

New York State/City, Washington, California, and Michigan worst affected

New York Trial Courts Come to Opposite Conclusions
•

W.D. v. County of Rockland, 63 Misc 3d 932, Supreme Court, Rockland County (Trial Court) (April 5,
2019) – preliminary injunction granted overturning Rockland County’s declared public health
emergency that limited non-vaccinated individuals from entering certain public places

•

C.F. v. New York City Department of Health and Mental Hygiene, Supreme Court, Kings County
(Trial Court) No. 508356/19 (April 18, 2019). – public health emergency/vaccination order
constitutional
• Supreme Court, Appellate Division (this is the intermediate appellate court in New York)
declined to hear a challenge to the trial court’s ruling

Governor’s Emergency Proclamation
Measles 2019

Governor’s Emergency Proclamation Measles
2019

 Issued January 25, 2019

 “The measles virus is a highly contagious infectious disease that can be fatal in small
children, and the existence of 26 confirmed cases in the state of Washington creates an
extreme public health risk that may quickly spread to other counties.
 “The Washington State Department of Health has instituted an infectious disease Incident
Management Structure to manage the public health aspects of the incident.”
 “The measles outbreak and its effects impact the life and health of our people, as well as
the economy of Washington State, and is a public disaster that affects life, health,
property or the public peace.”

Governors Initial Emergency Proclamation –
COVID-19

Governors Initial Emergency Proclamation –
COVID-19
 Proclamation 20-5

 Issued February 29, 2020
 “COVID-19, a respiratory disease that can result in serious illness or death, is caused by the
SARS-CoV-2 virus, which is a new strain of coronavirus that had not been previously identified in
humans and can easily spread from person to person”
 “The CDC identifies the potential public health threat posed by COVID-19 both globally and in
the United States as “high”, and has advised that person-to-person spread of COVID-19 will
continue to occur globally, including within the United States;”
 “The Washington State Department of Health has instituted an infectious disease Incident
Management Structure to manage the public health aspects of the incident.”
 “The worldwide outbreak of COVID-19 and the effects of its extreme risk of person to person
transmission throughout the United States and Washington State significantly impacts the life
and health of our people, as well as the economy of Washington State, and is a public disaster
that affects life, health, property or the public peace”

 Many subsequent proclamations issued by the Governor.

Signals on the Supreme Court’s Current take
on Jacobson?
 S. Bay United Pentecostal Church v. Newsom, 20-55533, 2020 WL 2687079, at *1 (9th Cir. May 22,
2020).
 9th Circuit Ruling denying injunctive relief:
 We conclude that appellants have not demonstrated a sufficient likelihood of success on appeal.
Where state action does not “infringe upon or restrict practices because of their religious motivation”
and does not “in a selective manner impose burdens only on conduct motivated by religious belief,” it
does not violate the First Amendment. We’re dealing here with a highly contagious and often fatal
disease for which there presently is no known cure. In the words of Justice Robert Jackson, if a “[c]ourt
does not temper its doctrinaire logic with a little practical wisdom, it will convert the constitutional Bill of
Rights into a suicide pact.” (Internal Citations Omitted)

 S. Bay Appealed Denial of Injunction
 South Bay United Pentecostal Church v. Newsom, 509 U.S. ______ (2020).
 Application for Injunctive Relief Denied – Justices Kagan, Ginsburg, Sotomayor, and Breyer

Signals on the Supreme Court’s Current take
on Jacobson?
 Chief Justice Roberts’ Concurring Opinion:
 “Although California’s guidelines place restrictions on places of worship, those restrictions
appear consistent with the Free Exercise Clause of the First Amendment.”
 Our Constitution principally entrusts “[t]he safety and the health of the people” to the
politically accountable officials of the States “to guard and protect.” When those officials
“undertake[ ] to act in areas fraught with medical and scientific uncertainties,” their latitude
“must be especially broad.” Where those broad limits are not exceeded, they should not be
subject to second-guessing by an “unelected federal judiciary,” which lacks the background,
competence, and expertise to assess public health and is not accountable to the people.
(Internal Citations Omitted.)
 “The notion that it is “indisputably clear” that the Government’s limitations are
unconstitutional seems quite improbable.”

 Justice Kavanaugh’s Dissent (Joined by Justices Thomas and Gorsuch):
 “But absent a compelling justification (which the State has not offered), the State may not
take a looser approach with, say, supermarkets, restaurants, factories, and offices while
imposing stricter requirements on places of worship….In sum, California’s 25% occupancy cap
on religious worship services indisputably discriminates against religion, and such
discrimination violates the First Amendment.”

Concluding Thoughts

Ebola virus particle, By NIH Image Gallery from Bethesda, Maryland, USA - Ebola Virus Particle,
Public Domain, https://commons.wikimedia.org/w/index.php?curid=71063203

